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Televise Court Proceedings? 


By AUGUSTUS F. MACK, JR. 
President, Los Angeles Bar Association 





I invite your attention this month to the 
proposed revision of Canon 35 of the Can- 
ons of Judicial Ethics of the American 
Bar Association. It has raged as one of the 
“hottest” topics in legal circles for the past 
four years. It comes to a climax in Feb- 
ruary by way of debate and action at the 
Mid-Winter Meeting of the House of 
Delegates of the American Bar Associa- 

President Gus Mack tion. 


Originally adopted in 1937, Canon 35 
was entitled “Improper Publicizing of Court Proceedings.” The 
idea was to set certain standards relative to publicity of judicial 
proceedings for adherence by the judges of all courts and respect 
by the bar and the public. Since adoption, the Canon has been 
criticized by various members of the press and by some of the 
broadcasting industry, both radio and television. It has generally 
been stoutly defended by the bar. 


Some eighteen months ago, the importance of the subject—in 
the light of vastly improved techniques in photography and tele- 
vision—resulted in the appointment of a special committee of nine 
prominent lawyers and judges to intensively study the problem. 


24'7488 
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We are proud that the Chairman of this nation-wide committee 
is Judge Philbrick McCoy of the Superior Court of Los Angeles 
County. 


The committee concluded in a 6,000-word report that despite 
improved picture reporting ‘methods, the presence of cameras and 
broadcasting paraphernalia inevitably creates visual and psycho- 
logical distractions which have no justification in a court of law. 
It did, however, recommend that the phraseology of Canon 35 be 
revised, including changing the title to “Conduct of Court Pro- 
ceedings.” 


Space does not permit printing Canon 35 in present form but 
here is the revision as proposed by the Committee : 


“Canon 35. Conduct of Court Proceedings. 


“The purpose of judicial proceedings is to ascertain the truth. 
Such proceedings should be conducted with fitting dignity and 
decorum, in a manner conducive to undisturbed deliberation, indi- 
cative of their importance to the people and to the litigants, and 
in an atmosphere that bespeaks the responsibilities of those who 
are charged with the administration of justice. The taking of photo- 
graphs in the courtroom during the progress of judicial proceedings 
or during any recess thereof and the transmitting or sound- 
recording of such proceedings for broadcasting by radio or tele- 
vision introduce extraneous influences which tend to have a detri- 
mental psychological effect on the participants and to divert them 
from the proper objectives of the trial; they should not be 
permitted. 


“Proceedings, other than judicial proceedings, designed and car- 
ried out primarily as ceremonies, and conducted with dignity by 
judges in open court, may properly be photographed in or broad- 
cast from the courtroom with the permission and under the super- 
vision of the court.” 


Your considered comments and suggestions are solicited, pre- 
ferably by letter. I would like to be able to tell the House of Dele- 
gates in February how a substantial cross section of our members 
feels about this current and challenging subject. 














Thomas G. Meeker (left) speaker at the October meeting of the Los 
Angeles Bar Association and Augustus F. Mack, J 
Association. Mr. Meeker’s address was on “The Private Practitioner and 
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THE FISHERMAN AND THE 
BLUE-CHIP GENIE... 


A fisherman one day accidently released 
a Genie from imprisonment in a bottle. 
The Genie had been shut up by a curse 
for seven thousand years and was de- 
lighted to be out again in nice weather. 


“Make a wish,” he said to the fisherman. 
“Anything. The riches of the earth. Just 
name it and it’s yours.” “Let me talk it 
over with my wife,” said the fisherman 
who was a family man. 


The fisherman’s wife had read all the 
latest novels and was up or the djinns- 
and-outs of miraculous bequests. “Get it 
in blue-chip stocks and real estate,” she 
said. 

True to his word, the Genie handed the 
fisherman a bulging portfolio and vanished 
in a puff of purple smoke. 


Within six months the fisherman had a 
nervous breakdown trying to manage his 
investments and, since he never had time 
to come home at night, his wife went 
home to her mother in Damascus. (She is 
still there.) 


MORAL: Apparently some Genies haven't 
yet heard about Bank of America /nvest- 
ment Management Service — an inexpen- 
sive but invaluable way to simplify their 
client’s property problem. Any branch can 
tell you about it. 


BANK OF 
AME RICA 


NATIONAL TRUST AND SAVINGS ASSOCIATION 
wetweee reoeee, CEP ORT meveamct COMPURAT ON 
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A TIMELY “BREAD AND BUTTER” ARTICLE 
Conservatorship 
VS. 

Guardianship 


By OTHO G. LORD* 





What are the advantages of a conservatorship under the 
new statute? What are the disadvantages? Court Com- 
missioner Lord, who has helped foster the conservator 
idea from its beginning in California, gives some of the 
essential differences between the conservatorship theory 
and the guardianship theory. 











As of September 11, 1957, there was 
added to the Probate Code a new divi- 
sion, Division 5, under the title “Con- 
servatorship.” The history of this legis- 
lation goes back approximately 15 years 
when the Committe on Probate Practice 
of the Los Angeles Bar Association began 
discussions concerning it. There had long 
been a feeling on the part of many attor- 
neys and trust officers that many situa- 
tions existed in which a guardian should 
be appointed to care for the person and protect property of indi- 
viduals who were not in a position to care for themselves or their 
property, but where no action was taken because of objection to 
the words “incompetent” and “incompetency.” The writer per- 
sonally has experienced cases in which members of the family 


Otho G. Lord 


*Otho G. Lord is a native Californian. He attended public schools in Pasadena and 
Los Angeles—Los Angeles High School and Los Angeles Junior College. After a 
stretch overseas in the First World War, he engaged in newspaper work in Los Angeles 
and San Francisco. 

Commissioner Lord graduated from Los Angeles College of Law, LLB 1929; and was 
admitted to practice in state and federal courts in 1928. He engaged in private practice 
1928 to 1931. 

From 1931 through 1944 he was in the trust department of the California Trust 
Company and resumed ——- practice in 1945. 

He was af Comm of the Superior Court 1946, which | mage he 
now holds. During that time he has served in the various departments of the court, 
civil, domestic relations and probate. At present he is Commissioner in charge of the 
Probate Department. 

He is a member of the American Bar Association. For several years he was a mem- 
ber of the Los Angeles Bar Association Committee on Probate Practice, and member 
of the Conference of State Bar Delegates. He is a co-author of “Practical Aspects of 
Probate Procedure’ published by the University of California in connection with the 
Continuing Education program of the State Bar, and a lecturer on the Continuing 
Education program. 
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would shrink from taking such a step when it was explained to 
them that it would be necessary to have the person adjudicated in- 
competent. 


The lawyer, of course, is well aware that the terms “incom- 
petency” and “insanity” are not synonymous. A person may be 
insane and yet exceedingly competent and, conversely, may be 
incompetent as regards his or her property and still be far from 
insane. This distinction, however, was not so apparent to the 
lay mind and there has been great resistance by many individuals 
to obtaining for close relatives a court’s protection through a 
guardianship proceeding for this reason. The committee determined 
in the early phases of its discussion of this subject that this objec- 
tion could be overcome by substituting the words “conservator- 
ship,” “conservator” and “conservatee” for “incompetency,” 
“guardian” and “ward.” The terminology itself was not new to 
the law, the most outstanding example being the conservatorship 
statutes of Massachusetts which had been in force for many years. 

It has been the privilege of the writer to have been a member 
of this committee since the time that the subject first came under 
discussion and to have observed the growth of the idea through 
successive committees, each of which contained members drawn 
from the larger law firms, small firms, individual practitioners, 
trust departments, title companies and representatives of the Su- 
perior Court. 


The second phase of the discussion was that this proposed change 
might provide a vehicle for modernizing and enlarging the scope 
of proceedings having to do with caring for the person and prop- 
erty of those unable to care for themselves and the thought was 
often expressed that this would be an opportunity to prepare a 
conservatorship statute which might ultimately be substituted en- 
tirely for guardianship proceedings as they then and now exist. 
Several drafts were made and ultimately a draft was approved 
by the trustees of the Los Angeles Bar Association, submitted to 
the Conference of Bar Delegates and after considerable revision 
by State Bar committees, was placed on the State Bar Legislative 
agenda and became law in September of this year. 


While “legislative intent” has sometimes been considered as 
being of little or no importance, it is hoped that a thorough under- 
standing of the background of and reasons for this legislation will 

(Continued on page 15) 
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The Writ of Attachment; 
A Two Edged Sword 


By HERMAN L. GLATT* 





This article is the Third Award winner in the 1957 Junior 
Barristers Essay Contest. 











One might compare a creditor armed 
with a writ of attachment to a hunter 
bearing a lethal weapon. If the hunter is 
skilled in the use of his weapon, the re- 
sult of his hunt may be very satisfactory. 
If the hunter lacks a mastery of his 
weapon, he, himself, may turn out to be 
the game. 

A writ of attachment, skillfully used, 

Stent Olats will bring the creditor the fruit of his 

chase—assets to satisfy his judgment. But 

improvident use of the writ of attachment can result in a waste 

of considerable effort and perhaps even serious financial injury to 

the creditor. It is the purpose of this paper to point out the pos- 

sible dangers to a creditor contemplating an attachment when his 
debtor is insolvent or potentially so. 

A common reason for a debtor’s failure to pay bills is a financial 
inability to meet his maturing obligations. Under such circum- 
stances, sound strategy, from the creditor’s standpoint, might at 
first blush dictate that he strive quickly to effect for himself a 
priority position as to the available assets remaining in the debtor’s 
possession. If the nature of the creditor’s claim is one which would 
support the issuance of a writ of attachment’ the attachment gives 
to the creditor a lien upon the assets subject to the levy. Under the 
laws of California there is, of course, nothing improper in a prudent 
claimant attempting to prefer himself as against other creditors of 
the debtor, either by way of attachment or otherwise.’ 

But while the obtaining of a preferred financial position by one 


*Herman Glatt is an associate of the firm of Quittner, poner and Treister. He 
received his A.B. degree at U.C.L.A. and his LL.B. at Harv 

1See Cal. Code Civ. Proc., Sec. 537 et seq. 

*Cal. Civ. Code Sec. 3432. 











8 Los ANGELES BAR BULLETIN 


creditor is legally permissible under state law, such action almost 
always redounds to the economic detriment of the other creditors, 
at least where the debtor is insolvent. The non-preferred creditors, 
both those whose claims will not support an attachment and those 
who could attach but who have failed to levy with sufficient speed, 
can find relief by resorting to the National Bankruptcy Act. 


“EQUALITY OF DISTRIBUTION” 


“The theme of the Bankruptcy Act is equality of distribution.”* 
To invoke this theme and thereby eliminate the special advantage 
state law gives to the attaching creditor, the other creditors can 
file an involuntary petition in bankruptcy. This assumes, of course, 
the following conditions : that the debtor is one who could properly 
be subject to involuntary bankruptcy, as most debtors are ;* that 
there exists at least one act of bankruptcy ;° and, that there are 
creditors qualified to initiate the involuntary proceedings,” a con- 
dition generally not hard to satisfy. 


In the normal course of events, the attachment itself frequently 
gives rise to an act of bankruptcy. If the lien is not vacated or 
discharged by the debtor within thirty days from the date of levy 
(or within five days before the date set for any sale or other dis- 
position of the attached property), an act of bankruptcy is com- 
mitted as of the expiration of this period, provided only that the 
debtor was insolvent at the time of the attachment. Insolvency in 
this context means insolvency in the “bankruptcy sense’’—an excess 
of liabilities over assets’— rather than “equitable insolvency”— 
the inability of the debtor to pay his debts as they mature.* An 
involuntary petition alleging the attachment as the act of bank- 
ruptcy may be filed by qualified creditors not later than four 
months after the levy of the writ.® 


Should the lien of attachment be vacated or discharged before 
the expiration of the thirty day period, the levy can no longer be 
relied upon as an act of bankruptcy. The act of payment or other 
satisfaction by the debtor, however, will probably amount to an- 

(Continued on page 21) 


SSampsell v. Imperial Paper & Color Corp., 313 U. S. 

*See Sec. 4, National Bankruptcy Act. 

5See Sec. 3, National Bankruptcy Act. 

®See Sec. 59b, National Bankruptcy Act. 

TSee Sec. 1 (19), National Pegeruescy Act for the definition of “insolvency.’ 
8Finn v. Meighan, 325 U. S. 300, 

Sec. 3b, National Bankruptcy Be 
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TAX REMINDER 
Deduction for Rent Paid Will be 
Disallowed if ‘‘Lease’’ Held 


to be a “Sale.” 
By CONRAD J. MOSS* 

Considering the case of a client who, having succumbed to a 
persuasive sales talk, has entered into a lease with or without 
option to purchase equipment for his business on the understand- 
ing that his rental payments would be a deductible expense: He 
may later be chagrined to find that the “lease” will be held to be 
a “sale” for tax purposes with the result that his rental deductions 
will be disallowed and in their place he will be permitted only a 
much smaller deduction for depreciation. 

An example of the problem is provided by a recent Revenue 
Ruling (57-371, Int. Rev. Bull. 1957-33) where a “lessee” pro- 
posed to acquire a fire protection sprinkler system having a useful 
life of 40 years pursuant to a lease agreement which called for a 
total rent during the first five years equal to the cost of the 
installed system, with the privilege of a five-year renewal at a 
nominal rent. There was no option to buy in the agreement. Even 
so, the Internal Revenue Service ruled that the transaction was 
in reality a conditional sale and that therefore the lessee-purchaser 
could not deduct the payments made over the first five years as 
rent. The amounts paid as “rent,” except to the extent they repre- 
sented interest or currently deductible charges, were payments 
on the purchase price of the system and recoverable through annual 
deductions for depreciation spread over the 40-year life of the 
sprinkler system. 

The statutory basis for the position of the Internal Revenue 
Service is IRC $162 (a)(3), which allows a deduction for rent 
paid for the use of property in which the lessee “is not taking 
title or in which he has no equity.” 

In cases involving leases with options to purchase, the Tax 
Court has stated the ruling principle as follows: 

“If payments are large enough to exceed the depreciation and 
value of the property and thus give the payor an equity in the 


*LLB University of Southern California, Member Taxation Committee of the Los 
Angeles Bar Association. 
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property, it is less of a distortion of income to regard the pay- 
ments as purchase price and allow depreciation on the property 
than to offset the entire payment against the income of one year.” 


Chicago Stoker Corp., 14 TC 441, 445 (1950). 


CIRCUIT COURTS LESS RIGID 

The Circuit Courts have taken the less rigid view that the intent 
of the parties is determinative of the nature of the agreement, 
and that the economic relationship of the payments to the life 
and value of the property is only one factor to be considered. 
Thus the nature of property, the importance to the seller of the 
difference in remedies applicable to sales or leases, the bargaining 
position of the parties are all factors to be considered. Benton v. 
Comm., 197 F2, 745 (CCA 5, 1952); Breece Veneer & Panel Co. 
v. Comm., 232 F2, 319 (CCA 7, 1956). 

You will note that in the above cited ruling the Treasury Depart- 
ment held the transaction to be a sale even though the “lessee” 
had no option to buy the sprinkler system. The theory of the 
Department stated in its guiding ruling (Rev. Rul. 55-540, Cum. 
Bull. 1955-2, 39) is that the lessee can acquire an equity in the 
property regardless of the fact that title is not to be transferred 
if the amount of the “rental payments” under the agreement ex- 
ceeds the amount of depreciation which the lessee-purchaser could 
claim if the transaction were regarded as a sale. This view, it is 
believed, goes beyond the cases, but must be reckoned with by 
counsel who desire to arrange transactions to avoid certain tax 
litigation where possible. 

While ordinarily a taxpayer will lose the advantage of using a 
declining balance method of computing depreciation in a prior 
year, if he has failed to use that method in the prior year, a 
special provision in the Regulations permits a taxpayer to apply 
the declining balance or any other method of depreciation to the 
computation of depreciation for prior years when his failure to 
claim an allowance for depreciation was due to his having de- 
ducted as “rent” amounts later determined to have been payments 
of the purchase price. (Reg. 1.167 (a)-10.) 

In summary, regardless of the intent of the client, the 
Treasury Department may treat his “lease” as a “sale 
contract” if “rent” equaling the value of the property is 
payable over a period appreciably shorter than the useful 
life of the property and thereafter only a nominal rent is 
payable. 
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Opinion of Committee on Legal Ethics 


Los Angeles Bar Association 


OPINION NO. 241 
(September 25, 1957) 


ADVERTISING-SOLICITING BUSINESS 
Should corporate brochures to stockholders contain the picture 
and designation as “attorney” if he is an officer and/or director ? 














The Committee on Legal Ethics has been requested to render 
an opinion on the facts of the following statement : 

An attorney, who is associated with an independent law 
firm, is a stockholder, director, secretary and legal counsel 
of a corporation consisting of approximately 150 shareholders. 
The corporation is preparing an annual report which will be 
mailed to each stockholder. This report will contain a photo- 
graph of each of the officers and directors of the corporation, 
together with a printed caption appearing directly below the 
photograph, listing the official capacity of the person shown. 
The caption, which will appear under the photograph of the 
attorney, will read as follows: “Secretary, Director and Legal 
Counsel.” 

In addition, the report will contain an editorial statement 
concerning each of the officers and directors of the corpora- 
tion. The proposed statement concerning the attorney is as 


ogg | MIRE? , Corporate Secretary, Director 
and Legal Counsel, is an attorney at law, with offices located 
Wess rts nseicinina ena teniel cence , Los Angeles.” 


The question presented is, will the publication of this report, 
in the manner proposed, constitute a violation of the Rules of 
Professional Conduct, or conflict with the principles contained in 
the Canons of Professional Ethics? 

Rule 2, Section a, of the Rules of Professional Conduct of the 
State of California, states: 

“A member of the State Bar shall not solicit professional 
employment by advertisement or otherwise.” 

Canon 27 of the A.B.A. Canons of Professional Ethics provides 
as follows: 

“It is unprofessional to solicit professional employment 
by circulars, advertisements, through touters or by personal 
communications or interviews not warranted by personal re- 
lations. Indirect advertisements for professional employment 
such as furnishing or inspiring newspaper comments, or pro- 
curing his photograph to be published in connection with 
causes in which the lawyer has been or is engaged or con- 
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cerning the manner of their conduct, the magnitude of the 
interest involved, the importance of the lawyer’s position, and 
all other like self-laudation, offend the traditions and lower 
the tone of our profession and are reprehensible; but the 
customary use of simple professional cards is not improper.” 
Thus, it is clear that an attorney may not solicit professional 
employment, nor may he accept solicited employment. These rules 
are so well established that no extended citation of authority is 
required. Nor is it necessary that fine distinctions be made where 
solicitation may stem from activities of the attorney only indirectly 
connected with his practice of law, such as his association with 
a commercial business. In A.B.A. Opinion 57, March 19, 1932, 
the Committee stated : 

“It is not necessarily improper for an attorney to engage 
in business; but impropriety arises when the business is of 
such a nature or is conducted in such a manner as to be in- 
consistent with the lawyer’s duties as a member of the Bar. 
Such an inconsistency arises when the business is one that 
will readily lend itself as a means for procuring professional 
employment for him, and is such that it can be used as a cloak 
for indirect solicitation on his behalf. . . . To avoid such in- 
consistencies it is always desirable and usually necessary that 
the lawyer keep any business in which he is engaged entirely 
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separate and apart from his practice of the law and he must, 
in any event, conduct it with due observance of the standards 
of conduct required of him as a lawyer.” 

There have been occasions where the Committee has been called 
upon to decide whether or not certain published materials con- 
stitut a breach of Canon 27. Two of these opinions are helpful here. 

A.B.A. Opinion 100 held as follows: 

“Where the facts justified the formation of an inde- 
pendent Bondholders Committee to represent holders of de- 
faulted real estate bonds and its formation was in nowise 
brought about by the counsel it employed, there was no im- 
propriety in such counsel permitting the committee to set 
forth in its published notice directed to such bendholders the 
names of its counsel where counsel and committee were 
actuated solely by bona fide PURPOSE TO GIVE INFOR- 
MATION TO SUCH BONDHOLDERS.” 

A.B.A. Opinion 285 held that it was improper for an attorney 
to permit a manufacturer’s association to carry his name as gen- 
eral counsel on bulletins sent to their members. In commenting 
upon these two decisions, Henry S. Drinker, in his book entitled 
“Legal Ethics,” 1953 Columbia University Press, New York, at 
page 262, said: 

“The test between Opinion 100 and Opinion 285 is 
whether THE INFORMATION AS TO WHO IS COUN- 
SEL FOR THE ORGANIZATION IS CLEARLY AND 
PRIMARILY IN ITS INTEREST AND HAS NOT 
THE EFFECT OF UNDULY ADVERTISING (the at- 
torney ).” 

The conclusion of this Committee, based upon the facts, rules, 
precedents, and assumptions stated above, is that publication of 
the Annual Report in the manner proposed, if with consent, knowl- 
edge or approval, would violate the principles contained in Rule 2, 
Section a, of the Rules of Professional Conduct and Canon 27 
of the Canons of Professional Ethics. It is the conclusion of this 
Committee that the proposed caption under the photograph of the 
attorney in this case is, under all of the facts and circumstances 
of this particular question, proper. It is, however, the conclusion 
of the Committee that the editorial comment is improper as long 
as it contains a specific reference to the street address of the 
attorney. 

The Committee specifically states, however, that this opinion 
is based solely upon the specific facts of this question. 

This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Article X, Section 3.) 
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Title Insurance and Trust Company” 
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CONSERVATORSHIP VS. GUARDIANSHIP 
(Continued from page 6) 
be of assistance to practitioners in dealing with its provisions. A 
complete knowledge of its history may assist in utilizing its ad- 
vantageous provisions as well as avoiding any pitfalls. 

As with most new ideas expressed in legislative action which 
take in as much territory as the conservatorship law, it is not only 
possible but very probable that it contains elements which will 
require revision, and problems will present themselves in its opera- 
tion which will call for interpretation by the appellate courts. What 
these problems will be can only be surmised at the present time and 
it is to be hoped that a sincere, intelligent approach will minimize 
them and that where they can not be avoided the issues raised will 
be clearly framed and fairly presented so that intelligent rulings 
may be forthcoming. This article is intended to point out some of 
the rather practical aspects of procedure under the new statute and 
particularly point up differences between it and procedure under 
the guardianship sections. 

The first significant change, of course, is in the nomenclature, 
the person appointed is the conservator, the person for whom he 
is appointed is the conservatee and the court finds that he is in 
need of having a conservator appointed, and there is no finding of 
incompetency. The proceeding is known as a conservatorship rather 
than a guardianship, and provision is made for an individual to 
ask for the appointment of a conservator for himself, in which 
case his nominee has preference in the order of appointment and 
the conservatee may provide for waiver of bond. 

No guardianship and conservatorship shall exist at the same 
time, but a petition may be filed in the alternative and the court 
may appoint a conservator to succeed an existing guardian, or a 
guardian to succeed an existing conservator. As with a guardian- 
ship, there may be a conservator of the person of the conservatee 
or of the property of the conservatee, or of both. 

While as mentioned the court may waive the requirement of 
a bond where the conservatee is the petitioner, and expressly re- 
quests waiver of bond, the court must otherwise fix a bond for 
the conservator of an estate but does have some discretion in the 
amount of the bond, as the act (section 1802) provides that it 
shall give bond “in an amount fixed by the court which amount 
shall not exceed the bond required of a person appointed admin- 
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istrator.”” This is a variance from the rigid requirement as to 
amount of bond which has been required in guardianships. 

The notice provisions are substantially different in that while 
the five-day citation period to the proposed conservatee is the 
same as the five days for an alleged incompetent, this is supple- 
mented by a provision that the five days is applicable if the cita- 
tion is served within this state “otherwise at least ten days before 
the time of hearing.”” The act (section 1754) also provides that 
notice of the nature of the proceeding and the time and place of 
the hearing on the petition shall be mailed to the spouse, if any, 
and to all relatives within the second degree at least 20 days before 
the hearing date. Otherwise the proceedings as to production of 
the conservatee in court or the filing of a certificate of inability 
to appear conform generally to those in a guardianship proceeding. 
The following section (section 1755) provides for the termina- 
tion of the conservatorship on order of court, the death of the 
conservator, or the death of the conservatee. 


CONTINUES AFTER DEATH 
It will be noted that this section also provides for the con- 
tinuance of the conservatorship after the death of the conservatee 
for the purpose of custody and conservation of the estate pend- 
ing the appointment of a personal representative. It also provides 
for a petition to terminate the conservatorship by the conservatee, 


the conservator or any relative or friend, and specifically provides 
that the hearing on this shall be without jury. Other than the 
exceptions already mentioned, the provisions for posting bond, 
reduction of bond and deposit with a trust company to reduce 


bond follow generally those in the guardianship sections. 

Section 1852 provides that a conservator shall have the powers 
granted to a guardian and this is followed by section 1853, which 
sets up a list of additional powers that the court may grant. These 
additional powers, if granted in their entirety, would give to the 
conservator the right to act in approximately the same manner 
as a trustee of a testamentary trust having full powers. It is very 
unlikely that the courts will look with favor upon granting these 
powers indiscriminately and any powers granted under this section 
may be withdrawn by the court on its own motion or upon the 
petition of someone interested in the estate. The section further 
provides that when any of these additional powers are granted 
they shall be endorsed upon the letters of conservatorship, which 
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means that at any time additional powers are granted or with- 


drawn new letters must issue to reflect them. 

The provisions for maintenance and support of the conservatee 
and those legally entitled to support from him are substantially 
the same as those provided for in the guardianship, as are the 
provisions for the payment of surplus income to the next of kin. 
Here, however, should be noted the provisions of section 1857, 
which again is a variance from a guardianship, in that it pro- 
vides that the court may for good cause “order the conservatee 
to be either wholly or partially supported and maintained out of 
the conservatorship estate notwithstanding the existence of a third 
party legally obligated to provide such support and maintenance.” 
There is also a provision, section 1861, specifically authorizing 
the conservator, after court order, to pay direct to the conservatee 
reasonable amounts for allowance for which no accounting need 
be made other than to establish that the amount has been paid 
to the conservatee, and any funds so paid shall be subject to the 
sole control of the conservatee. 


WAGES BELONG TO CONSERVATEE 

Provisions for inventory and accounting are generally the same 
as those provided for in a guardianship, except that the appraisal 
must be made by an inheritance tax appraiser, whereas in guardian- 
ships the appraisal is made by an appraiser selected from a panel 
other than the inheritance tax appraisers. The act, section 1904, 
also provides that the first accounting shall be due one year from 
the time of appointment and thereafter not less frequently than 
biennially, unless otherwise ordered by the court. If the conservatee 
is employed his wages or salary are not a part of the conservator- 
ship estate and the conservator is not responsible therefor. 

The provisions for resignation, suspension and removal are 
generally the same as those in guardianship proceedings except 
that additional grounds for removal are contained in the act (sec- 
tion 1951) including the last paragraph of that section which 
provides as a ground “in every case in which the court shall in 
its discretion deem such removal to be for the best interests of 
the conservatee.”’ 

The jurisdictional provisions for instituting the proceeding and 
for change of venue are set forth clearly in sections 2051 to 2054. 
Sections 2101 to 2103 provide for the rights of appeal which 


specifically apply to “any judgment, order or decree authorized 
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They Played Dvorak At Their Birth 


On October 24, 1919, the Los Angeles Philharmonic Orchestra 
was born. The debut was in old Trinity Auditorium, Grand near 
Eighth in downtown Los Angeles. Walter Henry Rothwell 
directed. The first number—appropriately—was Dvorak’s New 
World Symphony. As Maestro Rothwell predicted, it “opened a 
veritable ‘new world’ of art” for the Southland, starting on its 
way an orchestra destined for greatness under the batons of such 
conductor-giants as Klemperer, Wallenstein and today’s 
van Beinum. 

The Philharmonic’s founding 


came 16 years after the establish- ECURITY- FI RST 


ment of Security-First National 
Bank’s Trust Department which EVE CEVE BANK 
has served more than three FOUNDED 1871 

generations of Southern Cali- 


TRUST DEPARTMENT 


: Head Office: Sixth & Spring Sts. 
fornians. Telephone MUtual 0211 
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in this division, except from an order appointing a temporary 
conservator.” The following sections give the effect of the appeal 
and the effect of any judgment or decree given by the court. It 
is also provided that the Uniform Veterans Guardianship Act shall 
be applicable to conservatorship proceedings in the same manner 
that it is applicable to guardianship proceedings. 


MAY HAVE TEMPORARY CONSERVATOR 

The other outstanding change effected by this act is the pro- 
vision for the appointment of a temporary conservator. Instances 
have arisen where it would seem almost necessary to have an im- 
mediate appointment of a guardian. For example where someone 
is in need of immediate surgery and no member of the family 
is available to authorize it, the doctor or hospital would hesitate 
to proceed without some authorization, or where the individual is 
the sole owner of a business or in sole control of the family finances 
and by reason of accident or serious illness is unable to arrange 
for meeting payrolls or family needs. Such a situation can now 
be met by the appointment of a temporary conservator, which 
appointment may be made with or without notice as the court 
may deem necessary or advisable under the circumstances in 
any particular case. 

The temporary conservator must post bond if he is the con- 
servator of the estate and he shall have only such power and 
authority and such duties as are necessary in the particular in- 
stance. If a temporary conservator is later appointed conservator, 
he may account for his administration as temporary conservator 
in his first regular account as conservator. In all other cases he 
must present an account to the court for settlement within 90 
days from the appointment of a conservator or within such other 
time as the court may direct. The appointment of a temporary 
conservator is designed to take care of emergency situations and 
the courts will not exercise this power indiscriminately or without 
good cause being shown. 

There are some slight inconsistencies in the act such as the 
use of “person and property” in some places and “person and 
estate” in others, and there is some language which undoubtedly 
will need interpretation and clarification. The question has been 
raised as to the rights of the conservatee to deal with the property 
in the conservatorship and his right to enter into contracts when 
he has not been declared incompetent. It is possible that a petition 
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might be filed in the alternative with request for the appoint- 
ment of a guardian or of a conservator or that counter petitions 
might be filed, one asking for the appointment of a guardian 
and the other a conservator. In such a case the court might deny 
the petition for letters of guardianship and appoint a conservator, 
which would impliedly if not expressly find that the conservatee 
was not incompetent but merely in need of a conservator. It is 
the writer’s opinion after discussions with title men that if such 
a situation arose the effect would be the same as though he had 
been adjudicated incompetent, particularly having in mind the 
provisions of the act which provide for the conservator to in- 
ventory and account for the property of the conservatee, other 
than his wages, which clearly show that it was the intention of 
the legislature that the property of the conservatee would be in 
custodia legis to the same extent that it would be in a guardianship. 

The act has accomplished several changes in the concept of 
guardianship administration to which we have been accustomed 
and represents a sincere effort to provide greater flexibility and 
at the same time render protection to those in need of it. The 
extent to which it will achieve these purposes depends upon the 
sympathetic cooperation of both bench and bar in so applying 
its provisions that these purposes can be achieved. Until one has 
become thoroughly familiar with the act and its procedural differ- 
ences it would be advisable to check closely all notice provisions 
and procedural requirements in advance of filing so that undue 
delays and continuances may be avoided. It will not be, nor was 
it intended to be, a cure-all for the problems involved but it is 
to be hoped it will alleviate more headaches than it produces. 
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THE WRIT OF ATTACHMENT 
(Continued from page 8) 

other of the acts of bankruptcy, namely a “preference.’’*® And in 
such event, other creditors can file an involuntary petition within 
four months. of the time the attachment is paid off. Furthermore, 
the payment to the attaching creditor might well be recovered by 
the Trustee in Bankruptcy if it can be shown that the creditor 
reasonably should have known of the debtor’s insolvent condition 
when the money was received.” 

Even if no creditors file an involuntary petition, it is not unlikely 
that the attachment will prompt the debtor himself to initiate vol- 
untary bankruptcy proceedings. Often, a person in hopeless finan- 
cial straits adopts an attitude of complete passivity and waits for 
the miracle that will lead him out of the desert. The attachment 
sometimes has the shock effect of finally awakening the debtor to 
the fact that his hoped for miracle is too long overdue and that 
he should file voluntary bankruptcy for the purpose of ending the 
suffering. A further motivation for voluntary bankruptcy under 
attachment conditions might be the debtor’s desire to please the 
majority of his creditors by avoiding preferences and treating all 
alike with an eye to a possible re-entry into business in the future. 
Additionally, the debtor may come to identify his attaching creditor 
as a tormentor and rush into bankruptcy out of sheer desire for 
revenge. 

Assuming that the effect of the attachment was to precipitate 
the bankruptcy of the attached debtor, the question arises as to the 
status of the attachment lien. Section 67a of the Bankruptcy Act 
nullifies an attachment lien obtained within four months of the 
filing of a petition in bankruptcy if the debtor was insolvent at the 
time it was obtained. Thus, if the attachment lien arose within 
the four month period, it is necessary only for the Trustee in Bank- 
ruptcy to prove the element of insolvency to avoid the lien and 
restore the property as a general asset of the bankrupt estate. Here 
again, insolvency is determined by the “bankruptcy test”—an ex- 
cess of liabilities over assets. Even though possession of the prop- 
erty levied upon is not in the bankruptcy court, that court has sum- 

WA preference, to constitute an act of bankruptcy, is defined as a transfer of any 
setiat dit gic or sollesed te. te Gator sbi Wemisen aed clan ties amet 
before the filing by or against him of a petition in bankruptcy, the effect of which 
transfer will be to enable such creditor to obtain a greater percentage of his debt than 


some other creditor of the same class. Sec. 60a, National Bankruptcy Act. 
Sec. 60b, National Bankruptcy Act. 
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mary jurisdiction to try the question of the attachment lien’s 
validity.” 
ATTACHING CREDITOR DEPRIVED OF VOICE 
Until such time as his lien is either nullified by the trustee or 


voluntarily waived, the attaching creditor occupies the role of a 
secured creditor. In that capacity he is not permitted to participate 
at the first meeting of creditors in the election of a trustee in bank- 
ruptcy.’* The attaching creditor thereby is deprived of a voice in 
the administration of the bankrupt estate at a crucial time in the 
proceedings and this notwithstanding the fact that at a later date 
the lien is avoided and he reverts to the status of an unsecured, 
non-priority creditor. 

We have already seen that an attachment can be, and frequently 
is, a direct cause of a bankruptcy, and that these proceedings as a 
rule will have the effect of depriving the claimant of the priority 
position he sought to achieve under state law. But these negative 
effects are not all the attaching creditor has to fear. It is not at all 
uncommon for a plaintiff to incur substantial out of pocket ex- 
penses in the keeping and preservation of attached assets pending 
final determination of the principal law suit, especially where 
keepers are required. Sometimes the costs so advanced exceed the 
amount of the claim sued upon. Such expense normally would be 
taxable to the debtor-defendant and satisfied out of the attached 
property. With the advent of bankruptcy, however, and the result- 
ing avoidance of the attachment lien, the question arises as to the 
right of the creditor to compensation for his costs. 

It is clear that the costs of attachment incurred prior to bank- 
ruptcy are provable debts and can be allowed in the bankruptcy 
proceedings as general unsecured claims."* But a general unsecured 
creditor is entitled only to share pro rata in the residue of the 
bankrupt estate remaining after payment of all expenses of admin- 
istration and priority claims.’* In the vast majority of bankruptcies, 
such an unsecured status means little in terms of dollars and cents." 

In the rare case where costs of attachment are incurred subse- 
quent to the institution of proceedings in bankruptcy and are found 
by the court to have been necessary to preserve assets of the bank- 
Bg teeny by i to the extent that the amount of his 
claim exceeds the value of his security, the attaching creditor will be permitted to 
vote as an unsecured creditor. 3 Collier on Bankruptcy, 14th Ed. Sec. 56.07. 

4Sec. 63a(3), National Bankruptcy Act. See also Adams v. Napa Cantina Wineries 

hee, ih taccicas tenksumey Act. : 

16Even in asset cases where there were sufficient funds to pay the expenses of admin- 


istration and priority, the average dividend to general creditors for the year 1955 was 
22.2%. 30 J. N. A. Ref. Bankr. 51 (1956). 
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rupt estate, they may be paid as a priority expense of administra- 
tion.’7 And at least one court has held that pre-bankruptcy costs 
of attachment also may be recovered by the attaching creditor as a 
top priority.’* Yet, despite this latter holding, there is no express 
statutory authority for giving such costs a priority position. Indeed, 
the only reported decisions in the Ninth Circuit have strictly con- 
strued the provisions of the Bankruptcy Act and have denied pri- 
ority to pre-bankruptcy attachment expenses.’® 


Finally, and perhaps most important, the creditor contemplat- 
ing an attachment should consider the possible repercussions result- 
ing from the levy where the debtor is attempting to resolve his 
financial problems by some method of non-bankruptcy settlement 
or liquidation. A businessman sensing financial difficulty often will 
endeavor to resolve his problems outside the bankruptcy forum. 
He has open to him avenues such as the common law composition, 
the extension and the general assignment for the benefit of his 
creditors. 


Everyone familiar with insolvency administration knows that a 
bankruptcy generally is the most expensive means of resolving a 
debtor’s woes,” and that the expense is borne ultimately by the 


creditors themselves. For this reason, creditors in the normal 
case”! find it to their best economic interest to agree to some type 
of out of court solution. But to be successful such a course requires 
the voluntary cooperation of all substantial claimants. Since state 
law recognizes the validity of an attachment lien even if the debtor 
is insolvent, a levy during the period of negotiation prior to the 


Sec. 64a(1), National Bankruptcy Act. See In re Allen, 96 F. 512, where a paring 
down by the Referee of post-bankruptcy attachment costs was approved on review on 
the theory that the Referee had the right to determine if the expenditures were reason- 
able in amount and necessary for the preservation of the property. 

Jn re Heller, 176 F. 656. The theory of a priority status for pre-bankruptcy attach- 
ment costs is based upon general equitable principles, the rationale being that the attach- 
ing creditor is, by virtue of his attachment, preserving property for the benefit of all 
the creditors of the bankrupt estate. 3 Collier, 14th Ed., Sec. 64.102. 

Jn re Allen, supra; In re The Copper King, 143 F. 649. In a situation where a 
creditor becomes cognizant of an attempt by his debtor to abscond with assets, a levy 
of attachment could well be the fastest available method of frustrating the debtor’s 
purpose. In such a case it is suggested that the creditor contact other of the debtor’s 
creditors and advise said other creditors of his intention to attach and his reasons 
therefor. In this way, should bankruptcy follow, the attaching creditor might be able 
to successfully argue that his attachment costs, having been expended to preserve assets 
for the benefit of all creditors, should be repaid to him as a priority. See n. 17 supra. 

The costs of administration ate up an average of 26.607, of each asset case admin- 
istered in 1955. 30 J. N. A, Ref. Bankr. 51 (1956). 

The term Rott case” is meant to exclude the situation involving a dishonest 
debtor or the situation where a debtor has made voidable transfers such as preferences, 
fraudulent transfers, or other transfers open to attack under state law, which transfers, 
if set aside, could affect the dividend picture. 

After a general assignment for the benefit of creditors has been made, creditors of 
the debtor can no lIenger attach since title to the debtor’s assets passed to the assignee 
1 ae ee and acceptance of the instrument. Brainard v. Fitzgerald, 3 C. 2d 
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making of a general assignment? or the acceptance of a composi- 
tion or extension could force the debtor into bankruptcy against 
the desires of the majority. In such cases the attaching creditor 
not only causes his own anticipated dividend to be reduced or elimi- 
nated ; by causing similar financial detriment to the other creditors, 
he antagonizes them and may create a general feeling of ill will 
toward himself. This result is extremely disadvantageous as a prac- 
tical matter where the various creditors expect to do business with 
each other in the future. 

A prudent claimant, therefore, will not automatically resort to 
the writ of attachment whenever he has the legal power to do so. 
As a first step in determining the propriety of the use of the attach- 
ment device, it is suggested that the creditor attempt to ascertain 
the reason for his debtor’s failure to make payment. If the reason 
is other than the debtor’s financial inability to pay bills, then the 
likelihood is that there will be no need to consider the impact of 


bankruptcy on the attachment. If, however, it should develop that 
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insolvency is in fact the cause for nonpayment, further analysis 
becomes necessary. 


COOPERATION AMONG CREDITORS 


In many fields credit men have organized into associations 
through which they not only exchange credit information but also 
devote considerable attention to adjusting insolvency situations for 
the benefit of all interested parties. Through the medium of this 
type of association an attitude of cooperation among creditors has 
developed with a resulting antipathy to the “maverick” creditor 
who seeks a greedy advantage by attaching. If the general creditor 
body is well organized, either because of the existence of a com- 
petent credit association or because the debtor has himself called 
a meeting of creditors, then it is unlikely that any given creditor 
could attach without precipitating bankruptcy. If, on the other 
hand, the creditors for some reason are disorganized, the chances 
of a successful attachment are greatly enhanced, for bankruptcy 
usually results from concerted rather than independent creditor 
action. 


Another factor which may bear on the decision whether to levy 
or not is the amount of the attaching creditor’s claim, particularly 
its size relative to the total of the debtor’s non-exempt assets. 
Where the claim is small as compared with the value of the avail- 
able assets, the attachment may be regarded by the debtor and his 
other creditors in a de minimis vein, not warranting a bankruptcy 
even though a special advantage is being taken. 


The emphasis in this paper on the pitfalls of levying an attach- 


ment does not mean that a plaintiff should overlook the usefulness 
of the writ under proper circumstances. Where no insolvency prob- 
lem exists, the provisional remedy of attachment or the threat of 
it probably constitutes the most effective weapon in the arsenal of 
the creditor attempting to collect his bill. Moreover, even where 
insolvency exists, in the case of the dishonest debtor or of one who 
is dissipating his assets by giving preferences to certain favored 
creditors, the attachment sometimes is most helpful in holding the 
fort until the non-preferred creditors can organize to protect them- 
selves. The point is, however, that when the debtor is insolvent, the 
careful attaching creditor must consider not only the relevant 
provision of the state law, but also the results which will flow 
from a prospective bankruptcy. 
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Union Bank takes a GIANT STEP!.. 


REGIONAL BANKING 
ona 


“DOWNTOWN” BASIS 


Now, Union Bank brings new convenience to you 
and your Valley Clients! At our new Valley 
Regional Head Office you will find the same com- 
plete, prompt personal service that has been a 
hallmark at 8th & Hill Streets for over 43 years. 

Now you can set up a trust fund, plan an estate, 
arrange an escrow or prepare an investment port- 
folio...right in the Valley. 
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Compiled from the World Almanac and the L.A. Daily Journal 
of November, 1932, by A. Stevens Halsted, Jr. 

Of 702 who took the August Bar Ex- 
aminations, 369 or approximately 51% 
were successful. 200 of the new lawyers 
are from the Southland. Among the suc- 
cessful admittees are Howard Binford, 
Sidney Cherniss, Thomas J. Cunning- 
ham, Lawrence Drumm, Rollin Ecke, 
Robert Ford, Edwin Franke, Benjamin 
Griffith, Alfred Grossman, Gordon Hall, 
Jr., A. Stevens Halsted, Jr., Donald W. 
Hamblin and Aubrey Harwood. Other 
candidates admitted to the bar are: George Jagels, Clarence 
Langstaff, Ned Marr, Charles Newby, John Y. Pashgian, Don 
Petty, Cuthbert Scott, Francis Tappaan and Shirley Ward, Jr. 


* * * 


A. Stevens Halsted, Jr. 


In the national elections President Herbert Hoover and Vice- 
President Charles Curtis, Republicans, were defeated by New 
York Governor Franklin D. Roosevelt and Congressman 
(Speaker of the House) John N. Garner, Democrats. They carried 
42 states—all but Connecticut, Delaware, Maine, New Hampshire, 
Pennsylvania and Vermont. This gives the Democrats 472 electoral 
votes out of 531. 

* * * 

The aggregate of monthly fees received by the Division of Cor- 
porations for October was approximately $16,000, the smallest 
amount received during the past 10 years. This new low in the 
division’s history has resulted in a drastic 38% reduction in per- 
sonnel. Despite this cut, the average time consumed in issuing a 
permit is still about 4.36 days. 

x * * 

Headed by proposals to repeal the Wright Act, California’s 

prohibition enforcement law, a ballot carrying 6 initiative 
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measures and 14 proposed constitutional amendments were pre- 
sented to the voters this month. The initiative measures included 
regulation of liquor sales by the state provided the Wright Act 
is repealed and Federal laws are changed to permit light wines and 
beer; permitting the city of Huntington Beach to lease its beach 
lands for oil drilling purposes, legalizing dog and horse racing 
under the pari-mutuel betting system; and making mortgages out 
of all trust deeds, thus permitting the 12 month’s period in which 
a property owner may redeem his property sold under foreclosure. 
es. 6 

Governor Rolph has appointed Alphonso A. Scott and George 
A. Dockweiler to fill two vacancies on the Superior Court. Scott, 
son of Joseph Scott, attorney and Republican leader, is a deputy 
city attorney. He will succeed Municipal Judge Baird, elected to 
the Superior Court as the successor to Superior Judge Stafford, 
who was recalled with two other judges in the November elections. 
Dockweiler, son of Isadore B. Dockweiler, former Democratic 
national committeeman, is also a deputy city attorney. He will fill 
the vacancy resulting from the recent election of Municipal Judge 
Wood to the Superior Court. 

a 


Sheriff William I. Traeger, recently elected Congressman from 
the 15th California District, will be succeeded by Undersheriff 
Eugene Biscailuz by appointment of the County Board of 
Supervisors. 


* *« x 
Plans and schemes for the annual Christmas Jinx of the Bar 
Association are crystallizing for the production entitled “Wild 
Waves.” This epic of laughs will be presented in the Biltmore 
Hotel, the price for dinner and the evening will be $2.00 per person. 
George Breslin is chairman of the Jinx Committee. Other mem- 
hers of the group are Jesse J. Frampton, Rex Hardy, Otto J. 
Emme, Jack W. Hardy, Everett W. Matoon, Walter E. Burke, 
Joe Crider, Jr., Florence Bischoff, Augustus Mack, Jr., Charles 
E. Beardsley, Kenneth Chantry, Judges Charles S. Burnell, 
Clement L. Shinn, Clair S. Tappaan and LeRoy Dawson. 
* K * 
President von Hindenburg offered the German Chancellorship, 
on a Parliamentary basis, to Adolph Hitler, head of the National 
Socialist party. He did not accept. 
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CONTINUING LEGAL EDUCATION 
PROGRAM FOR DECEMBER 


The Los Angeles Bar Association is again sponsoring The 
State Bar’s continuing legal education program. The fall 1957 
lecture series is on “California Civil Procedure Before Trial.” 
It is being given in the Auditorium, California Teachers Asso- 
ciation Building, 1125 West Sixth Street, Los Angeles. 

The lecture schedule for December is as follows: 


December 3, 7:30 p.m.—Federal-State Court Practices—Richard 
H. Wolford 


WEEKEND SESSION 
Friday-Saturday 


December 13, 1:00 p.m.—l. The Strategy of Planning Civil 
Actions—Arvo Van Alstyne 

December 13, 3:30 p.m —2. Pleading of Actions—Stanley Howell 

December 13, 7:30 p.m.—3. Deposition and Discovery Under 
1957 Legislation—Elmer Low 

December 14. 9:00 a.m.—4. Disposing of Actions Without Trial— 
Horace L. Hahn 

December 14, 11:15 a.m.—5. Federal-State Court Practices— 
William Strong 

This series is offered through the facilities of University Ex- 


tension. Attorneys in general practice are particularly urged to 
attend. 

The registration fee for the series is $1500 which should be 
sent to University Extension, 813 South Hill Street, Los Angeles 
14. You will get the newest California Practice Handbook on 
“California Civil Procedure Before Trial.’”’ The handbook is more 


than 1,000 pages and fully indexed. It contains many annotated 
allegations, legal forms, check lists, and a chapter on the new 1957 
deposition and discovery legislation. 

If you have any questions, please communicate with your local 
bar representative, who is Leslie C. Tupper, Lawler, Felix & Hall, 
605 West Olympic Boulevard, Los Angeles 15. (TR. 5111) 


LAWYERS’ INCOME 
The average annual income of lawyers, between 1929 and 1951, 
rose only 58%, while doctors’ incomes increased 157% and den- 
tists’ 83%, according to W. S. Siferd, Chairman of the ABA Bar 
Activities Section on the Economic Condition of the Bar. 
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CORPORATIONS 


California Bank —the industrial, 
business-minded bank— provides 
fiduciary services to many corpo- 
rations. Your clients will appreci- 
ate our wide experience in acting 

as Trustee under Bond Inden- 
tures, Transfer Agent or Regis- 
trar of Corporate Stock, Dividend 

Paying Agent, and depository 

for special corporate purposes. 
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OS Angeles 


HEAD OFFICE: 
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Brothers Jin a 


By George Harnagel, Jr. 


It isn’t often that an internal bar asso- 
ciation squabble leads to litigation, but it 
happened with the Bar Association of the 
District of Columbia. Its by-laws limit 
membership to white members of the bar 
of the District Court for the District of 
Columbia. A proposal to amend the by- 
laws by eliminating the limiting adjec- 
tive “white” was voted on at an asso- 
ciation meeting after having twice failed 

George Harnagel, Jr. of adoption when put to the membership 
for vote by mail. The principal issue before the court was the 
validity of the declaration of the president, based on a voice vote, 
that the resolution for the amendment had carried by the requisite 
two-thirds vote of the active members present. 

The by-laws provided that Roberts’ Rules of Order should gov- 


ern the proceedings of the association, subject to exceptions not 


applicable to the controversy. Roberts’ Rules provide that a divi- 
sion may be called for after a voice vote. It was agreed that only 
a voice vote was taken but there was a disparity of testimony as to 
whether a division had been called for. The plaintiffs contended 
that it had been and most of the witnesses testified (even some who 
did not favor the amendment) that it was impossible to determine 
from the voice vote whether it had carried and, in addition, whether 
voting had been restricted to those present at the meeting who were 
active members and therefore qualified under the by-laws to vote. 
All testimony was in agreement that after the president announced 
the passage of the resolution considerable confusion ensued, vari- 
ously referred to as “bedlam,” “noise,” “cheering” and “applause.” 

The plaintiffs did not charge bad faith on the part of the chair- 
man or secretary of the meeting but based their grievance on the 
contention that what was done was contrary to the letter and spirit 
of Roberts’ Rules of Order. The court felt constrained by the 
weight of the testimony to find that “a division and visible count 
of members for and against” the resolution had been called for 
and ordered judgment for plaintiffs invalidating the adoption of 
the amendment. 
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If you are interested in any more detail you are referred to 
Goshorn v. Bar Association, 152 Fed.Supp. 300. 
* * * 


“Tt seems that Judge Byron Milner was about to pass sentence 
on a convicted swindler. ... The attorney for the defendant pleaded 
for mercy, citing the fact that the prisoner had a bad family back- 
ground, inasmuch as his father had been a confidence man. . . . After 
thinking a moment, Judge Milner said, ‘I think I get your point 
... You think he’s entitled to consideration because he’s a gyp 


off the old block.’”—From Trivia, a regular department of The 
Shingle of the Philadelphia Bar Association. 
We hope the sentence was lighter than the punishment. 
* *” * 


Another Home for Another Bar 

Space will be made available in the new Supreme Court Building 
at New Orleans for the headquarters of the Louisiana Bar Asso- 
ciation. 

* * * 
Almost a Complete Bust 

Answers to a tort question in a recent Massachusetts bar ex- 
amination question disclosed that only 6 out of 293 applicants knew 
about, or understood, a state statute upon which the question 
turned. 


* * * 


Massachusetts vs. California 

“The average income of lawyers in Massachusetts is approxi- 
mately one-third less than the average income of lawyers in Cali- 
eae 

“The average net income of lawyers in Boston is the lowest of 
all incomes of the eleven largest cities in the country. In fact, it is 
below the national average for all the lawyers in the United States 
and $3,200 below the peak average found in San Francisco.”— 
Massachusetts Law Quarterly. 

* * * 
The Army Is No Jealous Mistress 

“Member, Illinois bar, drafted into Army, seeks employment 
weekdays after 4:30 and Saturdays. Research for local lawyer. 
Stationed D. C. until April 1958. Reference Chicago law firm. 
Wages not major consideration. Box 437.”—Advertisement in 
The Journal of the Bar Association of the District of Columbia. 








